
IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS 
DIVISION OF ST. CROIX 

YUSUF YUSUF, derivatively on behalf of 
PLESSEN ENTERPRISES, INC., 

Case No. SX-13-CV-120 
Plaintiff, 

v. 

W ALEED H AMED, W AHEED HAMED, 
MUFEED HAMED, HISHAM HAMED 
and FIVE-H HOLDINGS, INC., 

CIVIL ACTION FOR DAMAGES 
AND INJUCTIVE RELIEF 

JURY TRIAL DEMANDED 
Defendants, 

and 

PLESSEN ENTERPRISES, INC., 

Nominal Defendant. 

DEFENDANTS' MEMORANDUM IN SUPPORT OF THEIR MOTION FOR PARTIAL 
SUMMARY JUDGMENT AS TO COUNTS I, V AND VII OF PLAINTIFF'S 

COMPLAINT 

This is a derivative action alleging seven counts, three of which seek equitable relief: 

Counts I, V, and VII of the Complaint. While there are other pending dispositive motions that 

would result in the dismissal of the entire Complaint, there is a recent opinion from the Supreme 

Court of the Virgin Islands that moots the claims for equitable relief sought here. As noted 

Cacciamani & Rover Corp. v. Banco Popular De Puerto Rico, No. S.CT.CIV. 2013-0063, 2014 

WL 4262098, at *2 (V.I. Aug. 29, 2014) 

Because unjust enrichment is an equitable remedy, it-like all equitable 
remedies-is inappropriate where a legal remedy is available. See Mitsubishi 
Int'l Com. v. Cardinal Textile Sales. 14 F.3d 1507, 1518 (11th Cir.1994) ("It is 
axiomatic that equitable relief is only available where there is no adequate remedy 
at law."); see generally 1 DAN DOBBS, REMEDIES 750-52, 807- 11 (2d 
ed. 1993). Due to the unavailability of equitable remedies when a legal remedy 
is available, " [t]he general rule is that no [equitable] quasi-contractual claim can 
arise when a contract exists between the pruties concerning the same subject 
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matter on which the quasi-contractual claim rests," since legal remedies are 
available to a plaintiff in a breach of contract action. (Emphasis added). 

Thus, Defendants respectfully request partial summary judgment pursuant to Rule 56 as to the 

equitable relief sought in the in the Complaint, as there is an adequate remedy at law if the 

Plaintiff is successful on his other counts in the complaint. 

In tllis regard, the Complaint in thls case alleges that on March 27, 2013, Wally Harned 

improperly removed $460,000 from the bank account of Plessen Enterprises, Inc. ("Plessen"), 

allegedly entitling him to equitable relief as requested in ~~ F, G and H of "Relief Requested" 

section of the Complaint. SOF 1 and 2. 1 Subsequent to the filing of the Complaint, however, 

Defendants have placed the entire amount allegedly removed, $460,000, into the treasury of thls 

Court. SOF 3. 

Thus, there is clearly as adequate remedy at law- the claim for conversion-which is 

undisputedly collectable since the entire $460,000 is now on deposit with this Court. As 

such, the equitable relief sought in Count I (Constructive Trust), Count V (Unjust Enrichment), 

and Count VII (Accounting) must be dismissed now pursuant to Rule 56 based upon that recent 

V.I. Supreme Court decision. 

Three fmal comments are in order. First, the funds were removed for a valid concern, 

which are set forth in SOF 4-7. While these facts are irrelevant to tllis motion, it is respectfully 

submitted that the Court should be aware of why the funds were removed. Second, the Plessen 

Board approved this withdrawal as a dividend nunc pro tunc in a meeting that Judge Brady found 

was properly called and held. See Hamed v YusLif, 2014 WL 3697817 (Super. Ct., July 22, 

1 All facts are suppmied by the exhibits attached to the Defendants Rule 56.1 Statement of facts 
("SOF") filed with this motions as required by Superior Court Rule 7. 
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2014) .2 Third, Plessen has ample ft.mds and indeed disbursed a dividend of$300,000 after these 

funds were removed. SOF 8. 

Thus, as can be seen, this lawsuit is nothing more than a "tempest in a teapot," as the 

funds are in the Court's account and the corporation does not need the funds (which would only 

be disbursed back to these same shareholders, of which the Yusufs are 50% owners and the 

Hameds are 50% owners.) SOF 7. 

In conclusion, there is an adequate remedy at law for Plaintiff, requiring the requests for 

equitable relief, as requested in Counts I, V and VII as well as in ~~ F, G and H of the "Relief 

Requested" section of the Complaint, to be dismissed pursuant to the holding in Cacciamani. 

Dated: April! , 2015 

Respectfully submitted, 

By~d 
Mark W. Eckard, Esquire 
P.O. Box 24849 
Christiansted, VI 00824 
Telephone: (340) 514-2690 
Email: mark@markeckard.com 
Direct Dial: 340.514.2690 
Office: 340.642.USVI (8784) 
Facsimile: 855.456.USVI (8784) 

Counsel for Waleed Hamed, Waheed Hamed, 
Mufeed Hamed and Hisham Hamed 

2 Judge Brady also denied a motion for reconsideration that is attached as Exhibit A. 
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CERTIFICATE OF SERVICE 

,s+ 
I hereby certify that on this !--- day of April 2015, I served a copy of the foregoing 

document via email, as agreed by the parties, on the following person : 

Nizar A. De Wood, Esquire 
The De Wood Law Firm 
2006 Eastem Suburb, Suite 1 01 
Christiansted, VI 00820 
dewoodlaw@gmail.com 

Andrew L. Capdeville, Esq. 
Law Offices of Andrew L. Capdeville, P.C. 
8000 Nisky Shopping Center, Suite 201 
St. Thomas, VI 00802-5844 

1lhlil~& 

Jeffrey B.C. Moorhead, Esquire 
C.R.T. Building 
1132 King Street, 
Christiansted, VI 00820 
jeffreymlaw@yahoo.com 

Joseph A. DiRuzzo, III 
Fuerst Ittleman David & Joseph, PL 
1001 Brickell Bay Drive, 32"d. Fl. 
Miami, FL 33131 
jdiruzzo@fuerstlaw.com 
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS 

DIVISION OF ST. CROIX 

MOHAMMED HAMED by his authorized agent ) 
W ALEED HAMED, ) 

Plaintiff/Counterclaim Defendant, ~ 

v. 
) 
) 
) 

FATHI YUSUF and UNITED CORPORA TON, ) 

Defendants/Counterclaimants ~ 
v. 

W ALEED HAMED, W AHEED HAMED, 
MUFEED HAMED, HISHAM HAMED, and 

) 
) 
) 
) 

PLESSEN ENTERPRISES, INC. ) 

Counterclaim Defendants. ~ 

CIVIL NO. SX-12-CV-370 

ACTION FOR DAMAGES, etc. 

MEMORANDUM OPINION AND ORDER 

THIS MATTER is before the Court on Defendant/Counterclaimant Fathi Yusufs Motion 

for Reconsideration ("Motion for Reconsideration"), filed August 6, 2014; Plaintiff's Opposition 

to Defendant's Motion for Reconsideration of this Court's July 22nd Opinion and Order re the 

Plessen April 30, 2014 Resolutions ("Opposition"), filed August 14, 2014; and Fathi Yus\!Ps 

Reply Brief in Support of Motion for Reconsideration ("Reply to Opposition"), filed August 29, 

2014. Yusufasks the Court to reconsider its July 22,2014 Memorandum Opinion and Order ("July 

22 Order") denying Yusufs May 20, 2014 Motion to Nullify Plessen Enterprises, Inc.'s Board 

Resolutions, to A void Acts Taken Pursuant to those Resolutions and to Appoint Receiver ("Motion 

to Nullify"). For the reasons that follow, Defendant's Motion for Reconsideration will be denied.1 

1 For reasons unknown, Defendant's Joint Reply Brief in Support of Motion to Nullify ("Initial Reply"), filed June 
16,2014, was not entered into the Court's file and was not considered by the Court in issuing its July 22 Order. That 
brief is now a part of the Court's file and its substance has been considered together with his Motion for 
Reconsideration and Reply to Opposition in the Court's determination of whether to amend its July 22 Order. 

EXHIBIT 

A 
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The July 22 Order determined, most significantly, that the new lease ("Lease") between 

Plessen Enterprises, Inc. ("Plessen") and KAC347, Inc. ("the New Hamed Company") is 

intrinsically fair to PI essen and that the transaction serves a "valid corporate purpose., Opinion, at 

9. Defendant's Motion for Reconsideration suggests that the Court's lack of consideration of his 

Initial Reply justifies relief. ("In light of the fact that the Court did not read or consider the Reply, 

Yusufrequests reconsideration of the Court' s July 22, 2014 Order denying his Motion . .. ")(Motion 

for Reconsideration, at 2.) 

Defendant's Motion for Reconsideration was timely filed within fourteen (14) days from 

the entry of the contested order, pursuant to LRCi 7.3, applicable per Super. Ct. R. 7. A motion to 

reconsider shall be based on: (1) intervening change. in controlling law; (2) availability of new 

evidence, or; (3) the need to correct clear error or prevent manifest injustice. The purpose of a 

motion to reconsider is to allow the court to correct its own errors, sparing parties and appellate 

courts the burden of unnecessary proceedings. Charles v. Daley, 799 F.2d 343,348 (7th Cir.l986); 

See also United States v. Dieter, 429 U.S. 6, 8 (1976). 

DISCUSSION 

It is unnecessary to repeat in detail the factual background as the parties are intimately 

familiar with the history of their dispute, and as the history relevant to the issues in dispute in the 

Motion for Reconsideration was fully described in the July 22 Order.2 The Court will review and 

2 Briefly, at approximately 4:00 p.m.on April28, 2014, Plaintiff Hamed, as president ofPJessen, served director Yusuf 
with a Notice of Special Meeting of Board of Directors ofPlessen to be convened at 10:00 a.m. on April30, 2014. 
Motion to Nullify, at 4 (Exhibit A). On April29, 2014, Yusufresponded to the Notice in writing by pointing out the 
deficiencies of the Notice and demanding that the meeting not take place. Id (Exhibit B). Yusufmoved to enjoin the 
meeting by emergency motion filed at 8: 19a.m. on April 30, 2014, which reached the Court after the meeting had 
concluded, rendering the motion moot. At the special meeting, Hamed and his son Waleed Hamed, a majority of 
Plessen's three-member board of directors, over director Yusufs objection, adopted Resolutions (!d. Exhibit G) 
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examine the analysis, reasoning and substance of its July 22 Order in light of Defendant's 

arguments, proffered case law and factual allegations contained in his present filings, including 

his previously filed Reply. 

1. The Lease 

The Court concluded that the newly executed Lease between PI essen and the New Hamed 

Company passed the "intrinsic fairness" test. The parties agree that the burden rests with Hamed, 

as the proponent of that transaction in which majority directors are involved, to demonstrate that 

the Lease is intrinsically fair to Plessen and its shareholders. Initial Reply, at 2-5; Opposition, at 

7. Yusuf argues that the Lease is not intrinsically fair, a point he addressed fully in his Motion to 

Nullify. 

As reviewed in the July 22 Order, controlling shareholders are not prohibited from 

engaging in self-dealing if the transaction is intrinsically fair to the corporation See Sinclair Oil 

Corp. v. Levien, 280 A.2d 717, 719-20 (Del.l971). However, "those asserting the validity of 

the corporation's actions have the burden of establishing its entire fairness to the minority 

stockholders, sufficient to 'pass the test of careful scrutiny by the courts.' "Matter of Reading Co., 

711 F.2d 509, 517 (3d Cir. 1983) (citing Singer v. Magnavox Co., 380 A.2d 969, 976-77 

(Del.1977)). 

It is well settled that " ... motions for reconsideration should not be used as a vehicle 

for rehashing and expanding upon arguments previously presented or merely as an opportunity for 

wherein the board: 1) ratified and approved as a dividend the May 2013 distribution of$460,000 to Waleed Hamed; 
2) authorized Hamed as Plessen's president to enter into the Lease with the New Hamed Company for the premises 
now occupied by Plaza Extra-West; 3) authorized the retention of Attorney Jeffrey Moorhead to represent Plessen in 
defense of the Counterclaim in this action and in defense of the separate derivative action (Yusufv. Hamed, et al.); 4) 
authorized the president to issue additional dividends to shareholders, up to $200,000, from the company bank account; 
and 5) removed Fathi Yusufas Registered Agent, to be replaced by Jeffrey Moorhead. 
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getting in one last shot at an issue that has been decided." Nichols v. Wyndham Intern, Inc. , 2002 

WL 32359953, at *I (D.V.I. November 18, 2002). As such, this review will only examine new 

information and arguments presented subsequent to the Motion to Nullify that have not been 

previously considered regarding the intrinsic fairness of the Lease. 

Defendant's Initial Reply restates several points it made in its original Motion to Nullify-

arguments the Court reviewed and considered before issuing the July 22 Order.3 In discussing the 

potential unfairness of the Lease' s lack of personal guarantees, Defendant argues that "[t]he 

absence of appropriate guarantees from each of the principals of the New Hamed Company ... not 

only impairs Plessen's ability to enforce its long-term rent obligations .. . but also impairs its ability 

to enforce the indemnity provision in the lease." Initial Reply, at 7. Defendant argues that intrinsic 

fairness requires that the principals of the New Hamed Company (Waleed, Waheed and Mufeed 

Hamed) personally guarantee the Lease, rather than only Mohammed Hamed, who has no actual 

stake in the New Hamed Company, is aged with health problems, and who has substantial assets 

and a residence in Jordan where he relocated after retiring from active participation in Plaza Extra 

in the 1990's. 

Although the Lease only contains the personal guarantee of Hamed, as opposed to his three 

sons as principals of the New Hamed Company, in the absence of an intervening change in 

controlling law or the presentation of new evidence, Defendant fails to persuade the Court that it 

committed clear error in finding that the Lease is intrinsically fair to Plessen. Hamed's personal 

guarantee makes him (and his heir, administrators and successors) liable in the event of a default 

3 "Lease cannot become effective until some unspecified date .. . " Motion to Nullify, at 12; Initial Reply, at 6. "The 
rent structure in the Hamed Lease is also problematic." Motion to Nullify, at 14; Initial Reply, at 7. The Court will 
not reconsider its Order based upon these arguments previously made and considered. 
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under the Lease by the New Hamed Company. Hamed has a 50% interest in the substantial real 

property and cash assets of Plessen itself, including the property that is the subject of the Lease. 

Together with Hamed's 50% interest in the Plaza Extra partnership and its varied and substantial 

assets, his personal guarantee is sufficient to protect Plessen from any potential loss in the event 

that the New Hamed Company defaults on its obligations. As such, the Court did not commit clear 

error in finding that the Lease backed by the personal guarantee of Hamed is intrinsically fair to 

Plessen. 

Defendant also argues that the Court erred in citing case law for the proposition that "the 

transaction's effect on the corporation's status quo following the implementation of the 

transaction" (July 22 Order, at 9) is a consideration when assessing the fairness of a transaction. 

Reply to Opposition, at 9. The application of the "intrinsic fairness" test in In re Athos Steel and 

Aluminum, Inc. 71 B.R. 525 (Bankr. E.D. Pa. 1987) resulted in the approval of a more egregious 

example of an internal corporate takeover by majority shareholders than is present here. The Athos 

Court held, in full: 

The transaction clearly had a valid corporate purpose. Because Ash and L. Wechsler were the 
controlling shareholders of both corporations, Athos Realty had always functionally been controlled 
by Athos Steel. When they determined that they wished to sell their interest in Athos Realty, it made 
perfect business sense for Athos Steel to seek to purchase the stock. The transaction 
allowed Athos Steel to acquire a valuable asset and control of a company which leased property to 
the corporation which is critical to its operation. It also accomplished, in effect, the maintenance of 
the status quo. In the absence of a showing that there was overreaching in setting the terms of the 
sale or that the transaction harmed Athos Steel, the transaction was perfectly fair and proper as to 
the Athos Steel minority shareholders. Id at 542. 

The Bankruptcy Court clearly implied that maintenance of the status quo is a factor to 

consider when analyzing whether a particular transaction is intrinsically fair to the corporate entity 

and minority shareholders. Defendant' s suggestion that the Court "effectively created a new test, 

namely 'whether the transaction was objectively in the corporation' s best interest,"' is without 
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merit. Defendant has not provided case law or other support rebutting the Court's reasoning or 

setting forth examples of how other courts have addressed similar grievances. 

Yusuf argues that the Lease is not intrinsically fair, speculating that it locks up the property 

"in a way that will make it less valuable to outside investors who wish to purchase the property." 

Motion for Reconsideration, at 6. No outside potential investors are identified and no explanation 

is provided as to why the existence of a 30 year leasehold income stream on the property represents 

a disincentive to an outside investor. Yusuf states that his United Corporation is willing to purchase 

the property, but only absent the encumbrance of the Lease, at a price to be determined by an 

appraisal process. Id His implicit speculation that such a purchase price may provide greater value 

to Plessen than the Lease does not render the Lease transaction intrinsically unfair. 

Defendant further argues in a cursory manner that the Lease is unfair because it fails to 

require windstorm property insurance coverage. Id at 7. Hazard insurance is required under the 

Lease for all other risks in coverage limits of $7,000.000. The Lease requires that the Tenant is 

obligated to restore the premises promptly in the event of casualty damage, including windstorm. 

Lease, W 17.2; 17.4. By these provisions and as a whole, the Lease is not unfair to Plessen and its 

shareholders. 

Yusuf argues that it is unfair ''that a core asset of Plessen should be tied up for as many as 

30 years by a sweetheart lease made with one ownership faction that is adamantly opposed by the 

other faction." Reply to Opposition, at 8-9. Yet, ''tying up" a core asset of the corporation by means 

of a long-term lease with appropriate terms assuring market rents benefits all shareholders. The 

"sweetheart" aspect of the transaction does not relate to its terms and the benefits to Plessen and 

its shareholders, but rather the real crux of the adamant opposition to the transaction of the Yusuf 
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shareholder faction relates to the fact that the Lease gives the tenancy to the New Hamed Company. 

The fact, by itself, that the transaction was designed primarily to allow the majority director 

shareholders to obtain the leasehold interest in Plessen's property does not make it improper as to 

the interests of the minority director shareholders. 4 

Here, where the terms of the Lease are shown to be intrinsically fair to Plessen and its 

shareholders, the Court will not reconsider and amend its July 22 Order. Nonetheless, this denial 

of Defendant's Motion for Reconsideration on the basis of its legal sufficiency and intrinsic 

fairness will be issued without prejudice to the Court's right to issue an order at some future date 

to nullify or otherwise alter the scope or terms of the Lease in the event that such relief appears 

necessary and appropriate in the process of the winding up ofthe Hamed-Yusufpartnership, or as 

otherwise may be recommended by the Master or by any receiver who may in the future be 

appointed to oversee the operations of PI essen. 

2. The Distribution 

Defendant argues that the Court did not address the case Moran v. Edson, 492 F.2d 400 

(3d Cir. 1974), which holds that" ... misappropriation of corporate money by a director for his own 

benefit can only be validated by 'unanimous ratification by the shareholders"' Initial Reply, at 8 

(citing Moran, 492 F .2d at 406). Defendant objects to the Resolution adopted by the Plessen 

directors ratifying and approving as a dividend the May 2013 distribution of$460,000 to Waleed 

Hamed. Defendant disagrees with the Court's conclusion that "[t]his distribution is part of the 

4 See Athos Steel, 71 B.R. at 542: "The real crux of Athos Steel minority shareholders' objection is their assertion that 
the transaction was designed primarily to give D. Wechsler control of Athos Realty. However, I conclude that the 
intent to control Athos Realty, by itself, was not improper as to the Athos Steel minority shareholders." 
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subject matter of a shareholders derivative action currently pending before Judge Harold Willocks 

(Yusufv. Hamed, eta!., SX-13-CV-120). As such, the Court declines at this time to make any 

findings of fact or legal detenninations regarding the propriety of this distribution ... " Motion for 

Reconsideration, at 7-8. 

Defendant provides no statutory support or binding case law for the argument that this 

Court should act on this issue, unless " .. .it would invade Judge Willock's exclusive province ... " 

Motion for Reconsideration, at 8.5 Defendant's citation to Moran is of no assistance to the 

immediate question relating to the propriety of this Court addressing the merits of a separate action 

now pending before another trial court. 

Judge Willocks is currently presiding over a pending derivative action filed on behalf of · 

PI essen and its shareholders, the substance of which concerns the transfer in question. Before this 

Court is the Hamed-Yusufpartnership dispute and impending wind-up, wherein Plessen has been 

recently impleaded as a third party Counterclaim Defendant. In its July 22 Order, the Court 

declined to make findings of fact or legal determinations relative to the issue of the alleged 

misappropriation pending before another Court. Nothing Defendant has presented in his Initial 

Reply, Motion for Reconsideration or Reply to Opposition provides a basis for the Court to 

reconsider its decision.6 Under LRCi 7.3, in the absence of an intervening change in controlling 

s Defendant argues that "a director's misappropriation of corporate monies is plainly grounds for dissolution of a 
solvent company." Reply to Opposition, at 6 (citing Zutrau v. Jansing, 2013 Del. Ch. LEXIS 71, p. 17 (Del. Ch. 
2013)). There is presently nothing before the Court seeking the dissolution ofPlessen, and neither the cited case nor 
any other source referenced by Defendant addresses the question whether this Court is bound or permitted to take 
action on this issue that is the subject of the pending litigation before another trial court, an action brought by Yusuf's 
son. 
6 The derivative litigation appears most properly situated to address the issue of the purported misappropriation, 
especially in light of the fact that 50% of the amount in issue has been deposited with the Clerk of the Court in 
connection with that action, stipulating to the right of the Yusuf 500/o shareholders to disburse those funds to 
themselves, with interest, apparently curing any monetary loss that might have otherwise resulted from the withdrawal. 
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law, new evidence, demonstration of clear error or the need to prevent manifest injustice, the Court 

declines to amend its prior ruling on this matter. However, in the event that the winding up of the 

partnership requires addressing the subject of the Plessen withdrawal and the distribution of those 

funds, the Court reserves the right to issue an appropriate order at such time. 

3. The Retainer 

Defendant restates his argument that the appointment of Attorney Moorhead to act on 

behalf of Plessen should be nullified in that he " .. . attempted to negotiate a retainer check to be 

counsel for Plessen ... before the Board had even authorized his retention." Initial Reply, at 9; 

Motion to Nullify, at 16. This argument has been raised and determined, and Defendant provides 

no new facts or law not already reviewed and considered in connection with the July 22 Order. 

Defendant reargues that Hamed violated the "quite explicit" Plessen Bylaw §7.3, which 

states that "it shall be the duty of the Officers and Directors to consult from time to time with the 

general counsel (if one has been appointed) as legal matters arise." Initial Reply, at 9. Because this 

argument was raised in Defendant's Motion to Nullify and was decided by the Court, in the 

absence of any basis for reconsideration under Local Rule 7 .3, the Court declines to reconsider its 

previous ruling. 

Defendant argues that Attorney Moorhead is really only working for Hameds and not for 

the best interests of Plessen, citing Plessen's joinder with the opposition of Hamed to Yusufs 

Motion to Nullify. Initial Reply, at 10. Attorney Moorhead was retained to defend Plessen against 

Defendants' Counterclaim in this action and to represent the corporation in the shareholder 

derivative action. As an officer of the Court, Attorney Moorhead is duty-bound to act in his 
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corporate client' s best interests (see VISCR 211.1.13 relating to representing an organization as a 

client). Defendant presents no basis in his filings justifying reconsideration of the July 22 Order in 

this respect, and the Court will not nullify the action of the Plessen board retaining Attorney 

Moorhead for the specific and limited purposes noted. 

4. The Resident Agent 

By his Initial Reply (at 8), Defendant argues that " ... Plaintiff fails entirely to respond to 

Yusufs argument that the statutory requirements for changing a registered agent were not 

satisfied." Defendant objects to the board's decision to remove Yusufas Plessen's resident agent, 

arguing that the procedures set out in 13 V.I.C. §§ 52-55 have not been followed, in that the 

corporate secretary did not first sign off on the removal, and the board did not obtain, file and 

certify the resignation of the current resident agent. Motion for Reconsideration, at 18. Plaintiff 

responds by arguing that Yusuf sued Plessen, "served himself without telling anyone else ... " and 

then argued to the Court that Plessen was in default. Opposition, at 4-5. 

Defendant has refuted this, simply stating "Yusufhas never asked for entry of default as to 

Plessen." Initial Reply, at 9. However, simply initiating the litigation (through nominal plaintiff 

Yusuf Yusuf) against the corporation for which Defendant serves as registered agent may 

constitute a breach of fiduciary duty. See In re Fedders North America, Inc. 405 B.R. 527., 540 

(Bankr. D. Del. 2009). 

Without presentation of a basis for reconsideration under the provisions of LRCi 7.3, the 

Court will not reverse its prior determination and rescind the board's Resolution to remove Yusuf 

as Plessen's resident agent. 
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5. The Receiver 

Defendant's filings focus substantially on the argument that the Court should appoint a 

receiver to oversee the liquidation of Plessen. See generally Motion for Reconsideration, at 4-5; 

Initial Reply, at 12-15; Reply to Opposition, at 2-4; 12. Defendant emphasizes the importance of 

the Moran decision, 7 which ultimately held " . . . that the court upon remand will have full 

opportunity to consider whether, in the light of the situation as it may then exist, it will be in the 

interest of justice to appoint a receiver." Moran, 400 F.2d at 407. 

stated: 

The July 22 Order did not foreclose the possibility of appointing a receiver. Rather, it 

Recognizing the persistent deadlock between the parties, it is nonetheless 
premature to appoint a receiver for Plessen at this time. The winding-up of the 
Hamed-Yusuf partnership must take priority over Plessen's (relatively modest) 
internal disputes. When the Hamed-Yusuf partnership winding-up process is 
established and in effect, the need for and the propriety of a Plessen receivership 
may be revisited as may then be appropriate. July 22 Order, at 15. 

However, appointment of "a receiver is .. . an extraordinary remedy, and ought never be 

made except in cases of necessity, and upon a clear and satisfactory showing that the emergency 

exists." Zinke-Smith, Inc. v. Marlowe 8 V.I. 240, 242 (D.V.I. 1971). While Defendant presents 

nothing to convince the Court to reconsider its July 22 Order in this regard, it is reiterated that the 

appointment of a receiver may be deemed appropriate and necessary at some future time, and such 

a prospective future appointment remains within the Court's discretion, pursuant to 13 V.I. C. § 195. 

7 Defendant argues that the Court " ... overlooks both controlling authorities in this jurisdiction and persuasive 
authorities from other jurisdictions as to dealing with shareholder deadlock." Reply to Opposition, at 2 . As noted, by 
the July 22 Order the Court explicitly reserved (and continues to reserve) the right to appoint a receiver at a later date 
if the circumstances warrant and the need arises in the partnership wind-up process. 
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At this stage, the Court will not at this time revise its previous determination based upon 

Defendant's present filings. 

CONCLUSION 

Defendant does not present as the basis for his Motion for Reconsideration of the July 22 

Order any intervening changes to controlling law, or the availability of new evidence, and has not 

demonstrated the need to correct clear error or to prevent manifest injustice. As such, Defendant's 

Motion for Reconsideration will be denied. 

On the basis of the foregoing, it is 

ORDERED that Defendant's Motion for Reconsideration is DENIED. 

Dated: ~ t7 VJ It 

ATIEST: 

ESTREL 
Acti g 

Judge of the Superior Court 


